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Before McM LLI AN, ROSS, and BOAWAN.

BOMWAN, Circuit Judge.

Monty L. Roth is permanently and totally disabled as a result of
carpal tunnel syndronme that developed while Roth was working for the
Honest ake M ni ng Conpany. Honest ake insures itself against workers'
conpensation clains and eventually paid Roth approximately $326,000 to
settle his claim Honestake had initially refused to pay the workers'
conpensation benefits to which Roth was entitled, and Roth filed this
action in the District Court alleging that Honestake acted in bad faith.
The jury found that Honestake had not denied Roth's claimin bad faith and
returned a verdict in



favor of Homestake. The District Court! entered judgnent on the verdict.
On appeal, Roth argues that the District Court abused its discretion by
adnmitting evidence of the $326,000 settlenent of the underlying workers

conpensation claimw thout also allowing Roth to show that a third of that
anmpunt was paid to Roth's attorney. Roth also argues that the District
Court erred when it refused to submit the issue of punitive damages to the
jury. W affirm

Rot h was enpl oyed by Honestake from 1972 to 1990. Roth was unabl e
to work after 1990 as a result of the recurring effects of carpal tunne
syndr one. Roth was classified as permanently and totally disabled.
Honmest ake, however, refused to pay the workers' conpensation benefits
clainmed by Roth. Roth filed a petition in 1991 with the appropriate state
agency seeking the benefits that Honestake had refused to pay. During a
hearing before the state agency sone three years | ater, Honestake agreed
to settle the case. The settlenent anmbunted to approxi mately $326, 000, one
third of which was paid to Roth's attorney. Bef ore Honestake settled
Roth's worker's conpensation claim however, Roth had filed this bad-faith
action in the District Court. Roth sought both actual and punitive danages
from Honest ake. Roth clainmed that part of his actual danmages was the
attorney fees that he had incurred in order to recover the workers'
conpensation benefits Honestake wongly refused to pay.

Prior to trial, Honestake noved to exclude evidence relating to the
attorney fees incurred by Roth during the underlying workers' conpensation
action. Honestake argued that if any attorney fees were to be awarded in
Roth's present action, South Dakota |aw required the anount to be set by
the court, see S.D. Codified Laws Ann. § 58-12-3 (1990), and thus there
could be no proper purpose in presenting the evidence in question to the

jury.

The Honorabl e Andrew W Bogue, United States District Judge
for the District of South Dakot a.
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The District Court agreed and granted Honestake's nmotion. Roth has not
appeal ed that pre-trial ruling. However, Roth clains that evidence of the
attorney fees should have been adnmitted at the trial because the District
Court allowed the jury to see an exhibit that showed that Roth had received
$326, 000 from Honestake in settlenent of his workers' conpensation claim
Roth argues that it was unfairly prejudicial to allowthe jury to believe
that he received $326, 000 from Honestake when in fact he received only two
thirds of that anount, the rest going to his attorney. Additionally, Roth
argues that the evidence should not have been admtted because "[b]y itself
the anount of the worker's conpensation award is irrelevant as it does not
make it nore or less likely that Honmestake committed bad faith." Roth's
Brief at 16. "A district court has broad discretion when deci di ng whet her
to adnmit evidence, and we will not disturb an evidentiary ruling " absent
a clear and prejudicial abuse of that discretion.'" Hoselton v. Mtz
Baki ng Co., 48 F.3d 1056, 1059 (8th G r. 1995) (quoting Laubach v. Qis
El evator Co., 37 F.3d 427, 428-29 (8th Cir. 1994)).

Roth's argunment is fatally flawed because it proceeds from the
prem se that Honestake introduced the evidence of the settlenent anount.
The record reveals, however, that Roth, not Honestake, introduced the
exhibit that included the settlenent anmount of approxi mately $326, 000 when
he included the exhibit in his pre-trial exhibit book.2 The evidentiary
probl ens that Roth now conpl ains about are thus entirely of Roth's own
making. Roth failed to withdraw the exhibit prior to trial even though he
knew

2The exhibit at issue is the settlenent agreenent between Roth
and Honmestake. The District Court received the exhibit as a part
of Roth's exhibit book, and Honmestake did not object to the
adm ssion of the settlenent agreenent. During the trial Roth
attenpted to withdraw the exhibit, but by then counsel for
Honest ake, in reliance on the exhibit book, already had referred to
the settlenent anmount in his opening statenent, w thout objection
from Rot h.
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that the ampunt of attorney fees paid out of the settlenent had been
excluded by the District Court. "The party introducing the inadni ssible
evidence may not conplain.” 1 MCornick on Evidence 8 57 n.2 (4th ed

1992). While evidence that is ruled inadm ssible prior to trial can becone
adm ssible at trial if an opponent opens a door to its adnission, a
litigant may not construct a back door through which he can bring in such
evi dence. In effect, that is what Roth attenpted to do by placing the
settl enment anount before the jury. |If this evidence was prejudicial and
irrelevant without the evidence of Roth's attorney fees, Roth should not
have submitted the exhibit in his exhibit book

Despite the clear record of what transpired in the District Court,
Roth apparently argues that (1) he would not have introduced the settlenent
anount at trial had he known the court would not admit evidence of the
attorney fees® and (2) he was surprised by the court's refusal to admt
evi dence of the attorney fees. These contentions are wholly w thout nerit
because the District Court had ruled prior to trial, and prior to the tine
that the settlenment amount was brought to the attention of the jury, that
evi dence of the attorney fees incurred by Roth would not be admtted. In
other words, Roth invited the alleged error by introducing an exhibit that
included the allegedly msleading and irrelevant settlenent anount. At
that time Roth knew that the District Court had excl uded evidence of Roth's
attorney fees. The alleged erroneous ruling thus is not reversible. An
erroneous ruling generally does

At oral argunent, for exanple, counsel for Roth said, "Once
the judge said | couldn't have attorney's fees as a neasure of
damages, then | shouldn't have been forced to tell the jury that
M. Roth received this $300,000." This characterization of the
District Court's ruling is, of course, inaccurate and m sl eadi ng.
Had Roth wi thdrawn the exhibit showi ng the anount of the settl enent
prior to trial, Roth would not have had to reveal that anount to
the jury. Roth failed to withdraw the exhibit in a tinmely manner
even though he knew that the evidence of attorney fees had been
excluded in the District Court's ruling on Honestake's notion in
[imne.
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not constitute reversible error when it is invited by the sane party who

seeks on appeal to have the ruling overturned. See Dillon v. Ni ssan Mdtor
Co., 986 F.2d 263, 269 (8th Cr. 1993). |In the circunstances of this case
we conclude that Roth's argunent that the District Court abused its
discretion by adnitting evidence of the anmount paid by Honestake in
settlenment of Roth's workers' conpensation claimis neritless.

We need not consider Roth's argunent that the District Court erred
when it refused to subnit the issue of punitive danmages to the jury. The
jury specifically found that Honestake did not refuse Roth's claimin bad
faith. Honestake cannot be liable for punitive danages absent a finding
of bad faith. Thus any error in refusing to subnmit the issue of punitive
damages to the jury is harmess. See darkson v. Townsend, 790 F.2d 676,
678 (8th Cir. 1986) (per curian) (holding that any error in adm ssion of
evi dence of danmages was harm ess because jury found for defendant on issue
of liability).

In sum any error in the adnission of evidence of the $326, 000
settl ement anount is not reversible because it was invited by Roth. Any
error in refusing to submt to the jury the issue of punitive damages is
harm ess because the jury found for Honestake on the issue of liability.
For the foregoi ng reasons, the judgnment of the District Court is affirned.
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